UNITED STATES OF AMERICA FEDERAL ENERGY REGULATORY ,
COMMISSION
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Norma Mead Brownell, and Suedeen G. Kelly

Weaver's Cove Energy, LLC, et al Docket Nos. CP04-36-001, et al

ORDER ON REHEARING
(Issued January 23, 2006)

H. Deed Restrictions on the LNG Terminal Site

129. As discussed in the July 15 Order, Shell and Weaver's Cove have different views
on the interpretation of deed provisions regarding future activities on the site of the
proposed terminal, and whether the deed permits the placing of dredged material on the
site without the approval of Shell and its licensed site professional. Condition 77 in the
July 15 Order requires that Shell and Weaver's Cove show that they have reached
agreement with regard to deed restrictions relating to future activities and use limitations
on the proposed terminal site, or that deed restriction issues regarding future use of the
site have been resolved in court.

130. Weaver's Cove contends that the Commission erred in imposing Condition 77 on its
approval of the project by requiring Weaver's Cove to resolve what it calls a "contract
dispute" with Shell before it begins any construction-related activities on the proposed
LNG terminal site. Weaver's Cove asserts the dispute involves a private contractual
arrangement between two private parties relating to interpretation of certain restrictive
covenants in the deed conveying the site from Shell to its current owner, Jay Cashman,
Inc. [Note: Cashman was the Owner of the property at the time of this Rehearing. ]
Weaver's Cove asserts that the Commission should remove Condition 77.

131. Shell, on the other hand, maintains that Condition 77 does not go far enough, and it
seeks clarification that the Commission did not intend to limit the scope of the issues that
are governed by the deed, and that must be resolved by the parties. Shell states that many
matters pertaining to the site are subject to the deed, and that other parties have rights and
obligations under the deed.

Commission Response

132. The deed conveying the property for the proposed LNG terminal from Shell to
Cashman created easements allowing Shell to perform remedial environmental activities
required under the MCP, and established provisions restricting future use of the site and
governing the rights of Shell, Cashman, and successors to Cashman's interests. The
Commission recognized that it could not resolve deed issues regarding use of the site for
Weaver's Cove's proposed activity and found that the parties should resolve the
disagreement between them or pursue the matter in court. The Commission's Condition




77 in the July 15 order requires resolution of these matters prior to the commencement of
any construction-related activities on the proposed site.

133. What Weaver's Cove calls a contract dispute between two private parties
outside the Commission's jurisdiction is in reality a threshold issue in this
proceeding — whether Weaver's Cove may lawfully use the site for the purpose it
intends. Until that question is answered, all other issues in this proceeding are
academic. The Commission cannot determine how this matter should be resolved,
and it is not attempting to do so. Instead, Condition 77 merely reminds Weaver's
Cove of its responsibility to obtain undisputed right under the deed to use the
property for its proposed terminal, and assures that no property will be disturbed
until Weaver's Cove demonstrates that right to the Commission. Shell's concern
that our condition may too narrowly limit potential issues under the deed is
unfounded. If the parties cannot agree, either party may bring its particular
concerns to the attention of the court in any action brought. Condition 77 is
sufficiently broad to accomplish this purpose and will remain unchanged. All
provisions under the deed are subject to Massachusetts law.

[. Compliance with the Massachusetts Contingency Plan

134. Condition 18 in the July 15 Order requires Weaver's Cove to file documentation
prior to construction to verify that placement of stabilized dredged material on the
proposed LNG terminal site is consistent with the MCP. Shell contends that the
Commission should modify Condition 18 to clarify that the placement of dredged
material on the proposed site in accordance with the MCP requirements is a continuing
obligation subject to the jurisdiction of the Massachusetts DEP. Because Shell's
remediation of the site is governed by the MCP, Condition 18 should also make clear,
asserts Shell, that development of the site by Weaver's Cove must comply in all respects
with the MCP.

135. We find that the requested modifications are not necessary. The purpose of
Condition 18 is to assure the Commission, before it authorizes any construction activities
to begin at the site, that the Massachusetts DEP has determined that placement of dredged
material at the site complies with the MCP. The condition is not intended to describe
Weaver's Cove's or Shell's responsibilities under the MCP, and it does not need to do so.
Nevertheless, we note that the proposed site is a listed contaminated site under
Massachusetts law being regulated under the MCP. Jurisdiction over the site and
remediation actions on the site will continue with the Massachusetts DEP.

[Footnote 72: In the July 15 Order we explained that the MCP is a comprehensive
regulatory program established to implement, as pertinent, remedial actions related to a
release or the threat of a release of oil and/or hazardous material. The MCP
complements the EPA's National Contingency Plan under the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 9CERCLA), as
amended. ]



